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Plaintiffs-appellees, pursuant 


to Rule 40 of the Feder al 


Rules of Appellate Procedure, petition for rehearing of the deci- 
sion of this Court dated June 30, 1976, insofar as it reversed the 


order of the 


district court directing de 


Inc. (the "Fund") to cull out the names 


members from 
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the Fund's computer tapes at the Fund's expense 


fendant Oppenheimer Fund, 


and addresses of tne class 


espectfully suggest to the Court 


is an appropriate one for rehearing in banc pur- 


35 of the Federal Rules of Appellate Procedure. 
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by the Supreme Court in Eisen v. Carlisle 4 Jacquelin 
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(1974) ("Eisen IV"), and by this Court in Eisen v. 


Carlisle & Jacqueli in, 479 F.2d 1005 (2d Cir. 1973) ("Eisen III"). 
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cases involving the breach of fiduciary duties. It will make it 
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more likely that those who owe fiduciary duties to the cla: ind 
who should, ther^fore, be held to a higher standard of account- 
ability will be able to avoid liability for their wrongdoing to 
the class. 

We respectfully submit that, for the reasons stated 
herein, the petition for rehearing should be granted and the 
decision of the district court should be affirmed. We further 
submit that, because of the serious implications of the majority 
decision with respect to the maintenance of class actions and the 
inconsistency between the majority's decision and the decisions 
by this Court and the Supreme Court in Eisen III and Eisen IV, 
respectively, it is appropriate that this matter be considered 


by the full Court and that a rehearing in banc be granted. 


POINT I 
THE MAJORITY, IN REQUIRING THE APPLICATION OF THE 
"USUAL RULE" THAT PLAINTIFF MUST PAY THE COSTS OF 
NOTICE TO THE INSTANT CASE, HAS MISCONSTRUED THE 
DECISIONS IN EISEN III AND IN EISEN IV. —( . — . 


А. 


The District Court May Properly Impose Notice Costs upon 
a Defendant Where a Fiduciary Duty Pre-existed between 
the Plaintiff and the Defendant, as in the Instant Case. 


Both this Court in Eisen III (479 F.2d at 1009, n. 5) 
and the Supreme Court in Eisen IV (417 U.S. at 178) noted that the 


usual rule that the plaintiff must bear the cost of notice may not 


apply "where a fiduciary duty pre-existed between the plaintiff 


and the defendant * * * ," Eisen IV, supra, at 178. The majority, 
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ration in a derivative svit. Indeed, in Dolgov, which like tl 
instant case, was a class action brought by plaintiffs on beh 

of purchasers of securities, the defendants were in essentially 
the same position as t^e defendants in the instant case. In the 
portion of the opinion in Dolgow, specifically cited by the бир 
Court in Eisen IV, the Court indicated that a defendant corporati 
may be required to bear the cost of notice based сп the "[F]i - 
ciary duty owed to purchasers of stock by the corporation...." 
Dolgow, supra, at 498. 

There can be no doubt that there was a fiduciary rel 
tionship between the plaintiffs and the defendants in the inst 
case (Slip Opinion, p. 4596; dissenting opinion). Even the major 
ity appears to recognize that the defendants had fiduciary duti: 


to the plaintiffs and the class (Slip Opinion, pp. 4583-4584.) 


ıe majority, nevertheless, disregards the fiduciary 
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relationship between the parties herein and compels the application 
of e usual rule to the instant case, based upon two grounds, both 
of which,we submit, are unfounded. First, the majority asserts that 
many of the considerations pointed to in justification for shifting 


the costs of notice from the plaintiff to the defendant in Dolgow 


and in Eisen v. Carlisle & Jacquelin, 52 F.R.D. 253, 264-270 


(S.D.N.Y. 1971), such as the strength of plaintiff's case and the 
ability of the defendant to bear the costs, have been shown to be 
inappropriate (Slip Opinion, p. 4584). It does not follow, however, 
simply because these considerations have been determined to be inap- 
propriate, tha other considerations such as the existence of a fidu- 
ciary relationship between the plaintiffs and the defendants, which 
both Eisen III and Eisen IV have indicated may justify the imposition 
cf notice costs upon the defendants, should be disregarded. The 
inevitable result of the approach taken by the majority is the crea- 
tion of a hard-and-fast rule that the plaintiff in a class action 
must pay the cost of notice, irrespective of legitimate considera- 
tions, like those in the instant case, which, this Court and the 
Supreme Court have indicated, may properly influence the court in 
determining who should bear the costs of notice. 

The majority also bases its decision that the fiduciary 
relationship evception should be disregarded and the usual rule 
should apply in tne instant case upon the mistaken assumption that 


che Fund is not a party to the class action claims and has no direct 


interest in the outcome of said claims and, thus, is too remotely 


involved to have notification costs imposed upon it (Slip Opinion, 
pp. 4583-4584). The majority, however, has overlooked the fact 
that the defendants other than the Fund have asserted cross claims 
against the Fund in their amended answers, alleging that, if they 
are liable to the class by reason of the overvaluation of 
restricted securities in the portfolio of the Fund, then the Fund 
is liable to them to the extent that the Fund has received funds 
from the class by reason of such overvaluation (A-57, A-81).* 
Thus, contrar" to the assump* ion by the majority, the Fund does 
have a direct interest in the outcome of the class action claims.** 
The reasons for not applying the usual rule in cases like 
the instant one, where a fiduciary reiationship exists between thc 
defendants and the plaintiffs, have been cogently set forth by 
Judge Hays, as follows: 


"When the defendants assumed their positions with 
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the Fund they knew, or clearly should have krown, that 
the law imposes very strict standards upon tn>ir conduct. 
Their relationship to the plaintitf class is one of trust; 
the entire scheme of our investment company and advisor 
regulation is predicated upon that trust being respected 
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has been considered a much graver transa ession than, 
for example, breach of a contractual а ..In cases 
involving fiduciaries,...the usual rvi t aditionally 
have been modified to insure that the tiu_c relationship 


* References are to pages of the Joint Appendix. 


** The majority also notes, in support of its decision, 
that "[w]e may not assume that nonclass member sharebolders would 
approve of the Fund underwriting these expenses for the benefit of 
other shareholders." (Slip Opinion, p. 4583.) If the matter were 
put to a vote, however, it is reasonable to assume that a majority 
of the Fund shareholders would approve of the Fund's bearing these 
expenses, since approximately 60$ of the Fund's shareholders are 
members of the class (A-145--A-174). 
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